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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application -lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first praviso to sub-section (1) of Section-35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another durIng the course o
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In case of rebate of duty of excise on goods exported to any counfry or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. '
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In case of goods expofted'outside India export to Nepal or Bhutan, without payment of
duty. . ‘ .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the
Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescrlbed under Sectlon 35-EE of CEA,944, under
Major Head of Account.
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The revision application shéll be accomipanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac. '

1T e, R SeUTaT (o o AT AL ST SATATIRHTT o iy Srdiet:~
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥ SoTeT e SRR, 1944 it ey 35-a1/35-% ¥ sfafa-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sl aieer & adTT SIqEK F erarar S srfie, et F e § AT e, i
SEITE 9 TE eTene et =raiaemer (Rreee) i afsm e s, ﬂQHQIGHGﬁ'Z“d qTT,
TEHTAT oI, AT, RRERATIR, AgHEa%-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case

of appeals other than as menticned above para. :
b

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
.b{df‘,ﬁreg‘ci‘lbed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied
//0‘3«“ Sk aﬁnst (one which at least should be accompanied by a fee of Rs.1 000/ Rs.5,000/- and
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and above 50 Lac respectively in the form of cfoésed bank draft in favour of Asstt. Registar of a
branch of any nominate public sector bank of the place where the bench of any nominate public
sector bank of the place where the bénch of the Tribunal is situated.

(3)  af W amder ¥ = T oMt T AHIIT ST & AV TF G A= F A B B G
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.LO. as the case may be, and the order of the edjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) EIHT o, TRl SATET Lo T JaTae dtend =g (Reee) o af) el &
qTH & HaeaHiT (Demand) T &€ (Penalty) &T 10% T& STHT AT STHeTd gl IR, STTEeha ™
9@ ST 10 FIS ¥9C 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994) A
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (ZA) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) = MY F i erfier TITAHI F THET STgl o awwmmﬁa‘rﬁﬁ@?ﬁﬁﬁv‘q
T o 3 10% FIRT U A< Sret Ferer ave Raried g aa ave & 10% SaTT 9 Hit ST ol Bl

e O vy In view of above, an appeal against this order shall lie before the Tribunal on payment
o " 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
gnalty alone is in dispute.”

c THE Co
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SRR STR%T / ORDER-IN-APPEAL

M/s MadhaV'Restau_rant, Pértner :- Shri Kirti Dangar, 58, Hetmani Park Society,
Adalaj; Gandhinagar?382v421 [Business Premises :-Dev Business Hub, Shop No. 3,
First Floor, Nr. ‘Vitt_‘hal Hall, Village : Chandkhedé, Taluka : Gandhinagér, Pin - 382424 |
'(hereinafter refefred to as the “appellani”) have filed the present appeal against Order- |
In-Originél No. 10/AD]/GNR/PMT/2021-22, dated 25.01.2022 (hereinafter referred to
as the “impugned order”), issUed‘ by Deputy Commissioner, CGST & C.Ex., Division -
Gandhinagar, Commissionerate‘ - Gandhinagar (hereinafter referred to as the

“adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registra-tion No. ABBFM5027BSD001 for providing taxable services. As per the
information received from the Income Tai department, discrepancies were observed
in the total income declared in Incmﬁe Tax Returns/26AS, when compared with
Service Tax Returns of the appellant for the period F.Y. 2015-16. In order to verify the
said di’s_crepancieé as well as to ascertain the correct discharge of Service Tax liabilities
by the appellant dufing ‘the E.Y. 2015-1-6, letters dated 04.06.2020 and 03.07.2020
were issued to them by the department. The appellant failed to file any reply to the
query. it was also observed that the nature of services provided by the appellant were
covered under the definition of ‘Sérvice’ as per Section 65B(44) of the Finance Act,
1994, and their services were not covered under the ‘Negative List’ as per Section 66D
of the Finance Act, 1994. Further, their _éervices were not exempted vide the Mega
Exemiation Notification No. 25/2012-5.T,, dated 20.06.2012 (as amended). Hence, the

services provided by the appellant during the relevant period were considered taxable.

3 In the absence of any other available data for cross-verification, the Service Tax
liability of the appellant for the E.Y. 2015-16 was determined on the basis of value of.
~ difference between ‘Sales of Services under Sales/Gross Receipts from Services (Value
from ITR)’ as provided by the Income Tax department and the ‘Taxable Value’ shown

in the Service Tax Returns for the relevant period as per details below:

TABLE (Amount in Rs.)
F.Y. Total Income on Difference | Service Tax | Demand of
Income as | which Service | of Value alongwith Service Tax
per ITR Tax paid Cess
2015-16 16,86,540 0 16,86,540 14.5% 2,44,548
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4, The .appellant were " issued a Show +Cause Notlce vide F.No. V/04-
67/O&A/SCN/Madhav/20 21, dated 20.07. 2020 wherein it was proposed to:

> Demand and recover Service Tax amount of Rs_,_2,44,548 /- under the proviso to

Section 73 (1) of the Finance Act, 1'99f1 along with interest under;Section-.75 of the
Finance Act, 1994 ; | o |

> Impoée penalty undef Section 76, 77(2), 77(3)(C) and 78 of the Finance Act, 1994. |

5.  The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order -

wherein:

» Demand of Service Tax amount of Rs. 2,44,548/- was conflrmed under the prov1so
to Section 73 (1) of the Finance Act, 1994; |

> Interest was ordered to be recovered under sectlon 75 of the Finance Act, 1994;

> Penalty amounting to Rs. 2,44,548/- was 1mposed under Sectlon 78 of the Finance

O Act, 1994 ; R
- » A penalty Rs. 10,000/~ under Section 77(2) of the Finance Act, 1994 was also

imposed.

> A penalty Rs. 10,000/~ under Section 77(3)(c) of the Finance Act, 1994 was also

imposed.

6. Being aggrieved with the impugned order, the appellant have filed this appeal on
merit alongwith application for 'condo'nat.ion of delay wherein they, inter alig,
contended as under:- o
> They received the OIO dated 25.01.2022 on 03.04.2022. Period was lapsed as
appellant was out of town for business work. |
> They were providing restaurant service at the place of business which they had
closed from May, 2018 due to loss in business. Premises was rented, hence,
they had vacated the same. They did ﬁot receive any letter from the department
asking for information. Hehce, no reply submitted by them. They also not
received any show cause notice. Hence, no reply to the SCN was submitted by
them.
> They also did not receive any letter of heariné as business operation was
already closed by them. | -
P> Thereafter, vide letter dated 28.03.2022 posted to residence address of
partner, they received the original OIO on 03.04.2022.
>  They also referred the Clause (i) of Section 66E which specifies service portion

in"an activity where in goods, being foods or any other article of human
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consumption, are supplied as per activity, as a declared service. Clause (i) of
Section 66 is as- follaw :-
”SEC TION 66E Declared services.
(1] ser'vzce por tlon in an activity wherein goods, being food or any other
artzale of human consumptzon or gny drink [whether or not intoxicating)
is Supplzed in any manner as a part of the activity.” ‘
They also referred the Para No. 6. 9.1 of CBEC’s Education Guide which clarlfled
" the scope of declared service as follows:-
6,91 Wh_dt are the activities covered in this declared list entry?
The following activities are. z'llustrc_ztien of activities covered in this
entry- |
- e . Supply of food or drinkshz'_n a restaurant;

® Supply of foqds and drinks by an outdoor caterer.”

The definition of “service” given in Section 65B (44) covers any activity
provided by any person to any other person for certain consideration. Thus, the
eervice portion by reétau.rant is also be covered under definition of service,
though it is declare service under Section 66 E(i).

They further" referred Sr. No. 19 of the Mega Exemption Notification No.
25/2012¥ST, dated 20.06.2012 , which is as under -

“19. Services provided in relation to serving of food or beverages by-a restaurant,
eating joint or a mess, other th‘cm tfzose having the facility of air-conditioning or

central air-heating in any part of the establis hment at any time during the year.”

They contended that Sr. No. 19 of the Mega Exemption Notification No.
25/2012;ST, dated 20.06.2012 provides the taxability to service provided by
specified restaurant only. '

As per Para 2(viii) of Notification No. 33/2012- ST, dated 20.06.2012, the
aggregate Value of taxable service in preceding financial year shall not exceed
Rs. iO Lakhs. The definition of “aggregate value” thereunder specifically
excludes amounts raised towards Wholiy exempt services. Therefore, the value
of services exempted under Sr. No. 19 of the Notification.supra will not ferm the
part of aggregate value.

| They also referred Rule 2C of Servu e Tax (Determlnatlon of Value) Rules, 2006
and claimed exemption of Rs. 10 lakhs as per Notification No. 33/2012 ST,
dated 20.06.2012 by clalmmg 40% as service portlon of gross receipts for the

relevant period. They contended that as per the impugned order, taxable supply
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is computed for the E.Y. 2015 16 for amount of Rs. 16,86,540/- based on the
Income Tax Return without con51der1ng Rule 2C supra. As per Rule 2C taxable
value should be Rs. 7 54,616/- [40% of Rs. 16 86,540/- ]-which is below the
threshold limit of Rs, 10 lakhs as per Not1f1cat10n No 33/2012- ST, dated
20.06.2012. ‘ |

> They contended that in view of the above submission théfe is no tax liability

upon them.

7. Personal hearing on condonation of delay application was held on 15.02.2023.
Shri Ajeetsingh Shekhawat, Chartered Accountant, appeared as authorized
representative of the appellant. He stated that the appellant did not receive SCN and
that the first communication received was the Order-In-Original on 03.04.2022. He
requested to condone the delay, as they had to arrange for various documents for filing

appeal.

8. Personal hearing in the matter was held on 18.05.2023. Shri Ajeetsingh
Shekhawat, Chartered Accountant, appeared as authorized representative of the
appellant. He re-iterated the submissions made in the appeal memorandum. He also

submitted a written submission during hearing.

-9, In their further written submission, the appellant have contended as under:-

> SCN was issued invoking extended period of five years as per first proviso to
Sub-section (1) of Section 73 of the Finance ACL, 1994 alongwith interest under
Section 75 of the Finance Act, 1994,

> Extended period of limitation is not applicéble in the present matter in terms of
Section 73 of the Finance Act, 1994 as the situations of fraud, collusion, wilful
mis-statement, suppression of facts are not involved. In support they‘ relied
upon the decision in case of M/s Cosmic Dye Chemical Vs Collector of C.Ex,
Bombay [1995(75) ELT 721 (SC)] and also CBIC Circular No. 1053/02/2017-CX,
dated 10.03.2017 laying guidelines for issuance of SCN.

> Merely comparing the IT Returns and 26AS Returns with Service Tax Returns
will not be an instance, as decided in case of M/s Kush Constructions Vs CGST,
NACIN [ST/71307/2018-CU(DB) ].

> They further re-iterated the contention s made in the appeal memorandum and

contended that in view of these submissions there is no tax liability upon them.

10. At the first and foremost, while dealing with the issue of condonation of delay,

bserved that the impugned order was issued on 25.01.2022 and appellant had

@
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claiméd its receipt/ date of Communication on 03.04.2022. The appellant have filed the
present appeal on 30.06.2022 and vide letter dated 29. 06 2022, they have requested
for condonation of delay of 28 days sLatmg the reason thaL they received the 010 only
on.03.04.2024 and appeal filing was delayed as appeltant was out of town for business
work. Thusg, a delay of twenty eight '(28}? days occurred in filing the present appeal
beyond the prescrlbéd time limit of t‘Al'o m’ontlls as per the provisions of Section 85 of

the Finance Act, 1994,

"~ 10.4 In terms .of Section 85 of "che‘ Fiﬁance -Ac‘ﬁ, 1994, an appeal before the
Commissioner (Appeals) is to be filed within a period of two months from the receipt
of the order being appealed. Fuirther, the proviso to Section 85 (3A) of the Finance Act,
1994 allbw_s the- Commissioher (Appeals)i to condone delay and allow a further period
of one month, beyond the two month allewed for filing of appeal in terms of Section 85
(34) of the Finance Act, 1994, if he is satisfied that the appellant were prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

10.2. On 'gging through the submissions, I find that the appellant have claimed that
they received the OIO only on 03.04.2022 and appéal filing was delayed as appellant
was out of town for business work. They stated that the appellant firm is closed since

2018 and hence, no communications were received by them. Therefore, delay of 28

days occurred in filing the present appeal I fmd that the reason for the delay stated by

the appellant is genuine and accep*abm Therefore, I am inclined to consider the

request of th_e appellant and condone ‘ghe delay in filing appeal.

11. As regards merit of the case, I have gone through the'facts of the case,
submissions made in the Appeal Memorandum as well as submissions made at the time
of'personal hearing and the materials available on the record. The issue before me for
decision is as to;whether the impugned order confir'ming the demand of Service Tax
amounting to Rs. 2,44,548/-, along with interest and penalty, in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains to
the period to F.Y. 2015-16.

12.- It is observed thaf the appellant were registered with the department for
prov1d1ng supply of taxable services. They were issued SCN on the basis of the data
received from the Income Tax Department. The appellam were called upon to submit
documents / required details of services provided during the F.Y. 2015-16. However,
the appellant failed to submit the required details. Therefore, the appellant were

issued SCN demanding Service Tax considering the income earned from providing

-
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taxable services as declared in the Income Tax Returhs. The adjudicating authority had
confirmed the demand of Service Tax, along with interest and p‘enaity, ex-parte, vide
the impugned order. . | ’
12.1. Ifind it pertinent to refer to Instruction dé%ed 26.10.2021 issued by 'che'C'BIC,
wherein it was directed that: | '

2. In this regard, the undersigned is directed to inform that CBIC vide
Instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST,
has directed the field formations that while analysing ITR-TDS datq received
from Income Tax, a reconciliation statement has to be sought from the
taxpayer for the difference aqd whether the service income earned by them
for the corresponding period iIs attributable to any of the negative Iist
services specified in Section 66D of the Finance Act, 1994 or exempt from
payment of Service Tax, due to any reason. It was further reiterated that

demand notices may not be 1§sued indiscriminately based on the difference
between the ITR-TDS taxable] value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions E)f the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts may be followed -diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor-and prevent issue-of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee.”
12.2  However, in the instant case, I find that ho such exercise, as instructed by the
~ Board has been undertaken by the adjudicating authority, and the impugned order
has been issued only on the basis of the data received from the Income Tax
department. The appellant were admittedly registered with the department. Further,
the appellant have claimed that they were eligible for value based threshold
exemption limit as per Notification No. 33/2012-5.T., dated 20.06.2012, as amended,
in view of Rule ZC of Service Tax (Determination of Value) Rules, 2006. They claimed
oniy 40% of gross receipts as service portion for the felevant period. They claimed
that as per Rule 2C taxable value should be Rs. 7,54,616/- [ i.e. 40% of Rs. 16,86,540/-
Gross Income], which is below the threshold limit of Rs. 10 lakhs as per Notification
No. 33/2012-S.T. All these facts claimed by the appellant were required to be
examined in the case which was not done. Therefore, I find that the impugned order

has been passed without following the directions issued by the CBIC.

I further find that at Para 19 of the impugned order, it has been recorded that
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extension and even not filed any written submission. The adjudicating authority had,

thereafter, decided the case ex-parte.
' ' I

13.1  In terms of Sectipn 33A (1) of the Central Exéise Act, 1944, the adjudicating
authority shall ‘give an oppoftuﬁity of being heard. In"cérms of sub-section (2) of
Section 334, the adjudfcating authority may adjourn the case, if sufficient cause is
shown. In terms_éf ’gh‘é-prov.is,o to Section 33A (2), no adjournment shall be granted
more than three times. I find 'thét in the instant case, three 'adjournments as
contemplated in Section 33A of the Central Excise Act,’ 1944-have not been granted to
the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court of
Gujarat in the case of Regent Overseas Pvt, Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj)

wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing
three dates have been fixed and absence of the petitioners on tlzése three
dates appears to have been considered ds grant of three acl]'ournrriénts as ®)
contemplated urider the proviso to sub-section (2) of Section 334 of the
Act. fn this regard itvmay be noted that sub-section '[2] of Section 33A of
‘the Act provides for grant of not more than three adjournments, which
would envisage four da‘ées of personal hearing and not three dates, as
mentioned in the notice for personal hearing. Therefore, even if by virtue of
the dates stated in the notice for personal hearing it were assumed that
adjournments  were  granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three adjournments

would mean, in all four dates of personal hearing."

O

Therefore, the impugned order has Been passed in violation of principles of

natural justice and is not legally sustainable.

13.2 Itis further observed that the appellant have made submissions in their appeal
memorandum, which were not made before the adju_dicating authority. I find that the
adjudicating authority did not have the opportunity of considering these submissions
of the appellant before passing the impugned order what they have represénted
before this appellate authority. The matter needs reconc'iliation with relevant
documents for which the adjudicating authority is best placed to conduct necessary
-verification. In view of the above, I am of the considered view that in the interest of

the principles of natural justice, the matter is required to be remanded back for

- g’e“,g@vo adjudication after affording the appellant the opportunity of personal hearing.
0“‘} LE""’Q
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14. In view of the above the impugned ordet is set aside and the matter is
remanded back to the adjudicating authority for ad]udlcatlon afresh, after following
principles of Ratural justice. The appellant is dlrected to submit their written
submission to the ad]udlcatmg authorlty within 15 days of the recelpt of this order.
The appellant is also directed to appear before the ad]udlcatmg authorlty as and when
personal hearing is fixed by the ad]udlcatmg authorlty Accordmgly, the impugned

order is set aside and the appeal of the appellant is allowed by way of remand.

15, Srfierat grer oot Y 8 erfier w7 NTerr I a6 CRERISTCIE
The appeal filed by the appellant stands disposed of in above terms.

(Akhllesh Kumar)
. Commissioner (Appeals)

Date 26 05.2023
Attested

SIV4

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RPAD / SPEED POST

To,

M/s Madhav Restaurant
Partner :- Shri Kirti Dangar,
58, Hetmani Park Society,
Adalaj, Gandhinagar- 382421

Copy to: - _
1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.
3. The Deputy / Assistant Commissioner, CGST & C.EX., Division - Gandhinagar,
Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the
~ OIA).
257 Guard File,

6. P.A File.
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